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"  •••  a  cla~m ~nsti  tuted by the  pl~ntiff before the  •••  " 
Page  42  No.  46 
read  th~s paragraph as follows 
11  A JUdgment  of the High  Court  of Justice,  Queen's Bench  Th. v~s~on,  was  held 
to be  enforceable  ~n Italy w~t~n the  mean~ng of the  Convent~on between 
It~ly and the  u~ted Kingdom  of 7 February 1964 for the  recogn~t~on and 
enforcement  of  judgments.  The  Corte d'Appello,  Milan,  cons~dered that,  ~n 
prov~fung that the procedure for  reg~stration shall be made  "as  s~mple and 
rap~d as  poss~ble",  Art~cle VIII(3)  of the  afores~d Convention  should not,  by 
an  ~mproper ~nterpretation by analogy of the  spec~al  prons~ons cont~ned ~n 
the  EEC  Convent~on, be  ~nterpreted as  permitt~ng any  adversary proceefungs to 
be deferred  unt~l a  second stage  (namely,  an appeal,  ~f any,  by the defendant). 
In the  Convent~on between Italy and the Un~ted Kingdom  there  ~sin fact  no 
provision corresponfung to  Art~cles 34 et  seq.  of the Brussels  Convent~on 
and the absence of  spec~f~c prov~s~ons  requ~res that proceefungs must  take 
an  adversary form  from  the very  f~rst steps  ~n the procedure. " SYNOPSIS  OF  CASE-LAW 
The  EEC  Convent1on of  27  September 1968  on Jurisdiction 
and  the Enforcement  of Judgments  1n 
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Part  1 
1977 
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of the  Court  of Justice of the European Communit1es, 
Case  Postale:  Luxembourg  No.  1406,  Grand  Duchy  of Luxembourg -1-
The  obJect  of the  synopsis of case-law 
The  effect1ve  and un1form  appl1cation of the EEC  Convention of 27 
September 1968  on Jur1sd1ction and the Enforcement  of Judgments  1n C1vil 
and  Commerc1al  Matters  (Council  Document  No.  100 on the Recogn1t1on of 
Judgments)  must  be  guaranteed by the procedure  whereby the  Court  of 
Justice of the European  Commun1t1es,  in accordance  with the Protocol 
concern1ng the 1nterpretation by this  Court  of the  sa1d  Convent1on 
(Off1c1al Journal No.  1204/28 of 2  August  1975)  has  Jur1sd1ct1on to  give 
prel1m1nary rul1ngs  on quest1ons  referred to 1t  concern1ng the 1nterpretat1on 
of the  Convent1on by nat1onal  courts  and  other competent  author1t1es. 
The  proper funot1on1ng of this procedure  for referring quest1ons for 
1nterpretation depends upon the d1ffusion of 1nformation concern1ng 
decis1ons made  in applicat1on of the EEC  Convention. 
For th1s  reason the  signatory States declared in the "Jo1nt 
Declarat1on"  annexed to  th1s Protocol  concerning the 1nterpretation by 
the  Court  of Just1ce of the  Convent1on that they were  "ready to  organ1ze, 
1n co-operat1on with the  Court  of Just1ce,  an exchange  of 1nformation on 
the  Judgments". 
The  publ1cat1on of the  synops1s of case-law 1s intended to further 
thLs  exchange  of 1nformat1on.  Its form  has been determined by the 
endeavour to  ensure that those using 1t are presented w1th  the  1nformat1on 
speed1ly and  1n  several  languages. 
The  summar1es  of dec1s1ons have  been  supplemented by a  table of 
statistical informat1on,  wh1ch  1s designed to make  it possible to  assess 
how  effect1ve the  Convent1on has  been 1n practice. 
Instruct1ons for users 
l.  The  synops1s of case-law  conta1ns  summar1es  of dec1sions of national 
courts  concern1ng the EEC  Convent1on  and  also  extracts from  Judgments 
of the  Court  of Just1ce of the European Commun1t1es  1n which  1t -2-
g~ves  rul~ngs  concern~ng the  ~nterpretation of the  Convention.* 
2.  It  ~s hoped to  publ~sh the  synops~s thr~ce yearly  ~n the  s~x languages 
of the Ellropean  Commun~  ty;  cumulat~ve ~ndexes mll be  ~ssued at 
regular  ~ntervals. It  ~s therefore recommended  that the  in~v~dual 
~ssues be kept  ~n a  loose-leaf file. 
3.  The  dec~s~ons w~ll be  numbered  consecut~vely,  commencing with the 
f~rst  ~ssue  ("Part  1")  and are  class~f~ed accor~ng to the subject-
head~ngs ~n the  Convent~on.  They  have been included only under the 
head~ng w~th wh~ch they were most  closely  connected~owever,rul~ngs on 
the  var~ous quest~ons of law dealt  w~th  ~n the  decis~ons can also 
be traced by means  of the  deta~led cumulative  Index of  prov~s~ons 
JUd~cJally cons~dered. 
4.  The  synops~s  of  case-law  has been extracted from  a  comprehensive 
card  ~ndex of the  case-law on the EEC  Convention kept  by the 
Documentat~on Branch of the  Court  of Just~ce of the European 
Commun~t~es.  Any  user who  ~s  ~nterested may  have  access to  th~s 
card index. 
5·  Orders for the  syr.opsis of case-law may  be placed with the 
Documentat~on Branch. 
6.  In pr~nc~ple, the  Documentat~on Branch  rece~ves  cop~es of  dec~sions 
under the EEC  Convent~on from  the  Min~stries of Just~ce.  However, 
~n order to  ensure that the  records of such  dec~s~ons are  as 
complete  as possible the  Branch  w~ll be  grateful  ~f users of the 
synops~s of case-law will  send it  cop~es of  dec~sions d~rect. 
1·  The  first  ~ssue of the  synops~s of case-law largely  cons~sts of 
dec~s~ons taken since 1  July 1975. 
*  The  Judgments of the  Court  of  Just~ce of the European  Communit~es 
are  published  off~c~ally ~n the "Reports of Cases before the  Court", 
wh~ch may  be  ordered through the  "Off~ce for official  publ~9ations 
of the European  Communit~es",  Case  Postale 1003,  Luxembourg. -3-
Table of statist1cal 1nformat1on as at 1 January 1977 
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Grand Duchy 
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TITLE  I 
SCOPE 
Concept  of "civil and  commercial  matters" 
No.  1  Judgment  of the  Court  of Justice  of the  European Communities, 
Luxembourg,  of 14  October 1976 
Firma LTU  GmbH  & Co.  KG  v  Eurocontrol 
(Reference  for  a  preliminary ruling by the  Oberlandesgericht 
Dusseldorf)  Case  29/76 
During proceedings relating to the authorization of enforcement 
of a  JUdgment  by which the  Tribunal  de  Commerce,  Brussels,  ordered LTU 
to  pay Eurocontrol route  charges  for  the use  of air safety services,  the 
OberlandesGericht Dusseldorf referred to the  Court  of Justice of the 
European Communities  a  question concerning the  interpretation of the 
expression "civil and  commercial matters" referred to in the first 
paragraph of Article 1  of the  Convention. 
The  Court  stated that  "Although certain  JUdgments  given in actions 
between  a  public authority and  a  person governed by private  law may 
fall within the  area of application of the  Convention,  this is not  so 
when  the  public authority acts in the exercise of its powers"  and that 
"Such is the  case  in a  dispute which,  like that  between the parties 
to the  main  action,  concerns the recovery of charges payable by a 
person governed by private  law to a  national or international body 
governed by public  law for the use  of equipment  and  services provided 
by such body,  in particular where  such use  is obligatory and exclusive". 
In answer to the  question  referre~  it then ruled: 
"1.  In the interpretation of the  concept  'civil and  commercial 
matters'  for the  purposes  of the application of the  Convention 
of 27  September  1968  on  jurisdiction and the  enforcement  of 
Judgments in Civil and  Commercial  Matters,  in particular 
Title III thereof,  reference must  not  be  made  to the  law of 
one  of the  States  concerned but,  first,  to the  objectives 
and  scheme  of the  Convention and,  secondly,  to the general No.  2 
-6-
principles which  stem  from the  corpus  of the national legal 
systems; 
2.  A  JUdgment  given in an action between a  public authority and 
a  person governed by private  law,  in which the public 
authority has  acted in the  exercise of its powers,  is excluded 
from  the  area of application of the  Convention." 
Note:  With reference to this  JUdgment  the Bundesgerichtshof 
has made  two  references  for  a  preliminary ruling on 
the interpretation of Article  1  of the  Convention, 
which are  Cases  9/77  and 10/77 pending before  the  Court 
of Justice  of the  European  Communities. 
Order  of the Bundesgerichtshof of 26  November  1975, 
Eurocontrol v  Firma LTU  GmbH  & Co.  KG  VIII  2B  26/75 
The  order related to proceedings  for the  enforcement  of a  JUdgment 
of the  Tribunal  de  Commerce,  Brussels,  obtained by  EUROCONTROL  against 
a  German  air transport undertaking for  payment  of  route  charges.  The 
Bundesgerichtshof,  on  appeal  by the  applicant undertaking,  annulled 
an order of the Oberlandesgericht  Di.i::-seldorf  of 24  March  1975, 
dismissing the  application for authorization to enforce  the Belgian 
judgment,  and referred the matter back to the  Oberlandesgericht  for  a 
further  decision.  By  order of 16  February 1976  the  Oberlandesgericht 
referred to the  Court  of Justice of the  European  Communities  a  question 
concerning the interpretation of Article 1  of the  Convention,  which 
was  answered in the  Judgment  of 14 October  1976 in Case  29/76. 
The  Bundesgerichtshof reJected the  respondent's  argument  that  the 
Belgian  judgment  was  not  concerned with  a  ClVll  or  commerclal 
matter falling within the  Convention.  If the  court  of the  State in 
which  judgment  was  given has  affirmed that the  case before it is a 
civil or  commercial  matter,  this affirmation must  be  accepted by the 
German  courts in proceedings  for the  enforcement  of the  JUdgment.  This 
is a  consequence  of the  fact  that by international treaties which it -7-
has ratified the  Federal Republic of Germany  has  made  German  users  of 
Eurocontrol subject to the  jurisdiction of Belgian courts in claims  for 
payment  of route  charges.  Furthermore,  only by reference to the 
designation arrived at in the  State where  the  judgment  was  given can 
the  Contracting States apply the  Convention as effectively as possible 
in accordance with their aim. 
The  Bundesgerichtshof held that  service of the Belgian  judgment 
had been effected in accordance with the provisions of the Hague  Convent1on 
re1at1ng to  c1v11  procedure of  1  March  1954.  Under  Art1cle 47(1) 
of the  Convention production of a  certificate of service is not 
required,  because under  German  domestic procedural  law proof may  be 
furnished by means  of other documents  and under Article  5  of the  Hague 
Convent1on  a  dated authent1cated rece1pt  from  the addressee  1s  suff1c1ent 
for th1s purpose. 
The  matter  has been referred back to the  Oberlandesgericht, 
because the  Bundesgerichtshof could not  itself decide to stay the 
proceedings in accordance with the  respondent's application pursuant 
to Article  38  of the  Convention.  Article 20(2)  of the  German 
Ausflihrungsgesetz  (Implementing Law)  does not  allow it to make  the 
requisite  findings  of fact. 
No.  3  Order  of the  Oberlandesgericht Mlinchen,  5th Civil Senate, 
of 3 November  1975 
Eurocontrol v  B.F.S.  & Co.  KG  5  W 1517/75 
As  in the  case  of the  order of the  Bundesgerichtshof of 26  November 
1975, this dispute  concerns  the  enforcement  of a  judgment  of the 
Tribunal  de  Commerce,  Brussels,  obtained by EUROCONTROL  against  a 
German  transport undertaking for payment  of charges  for the use  of 
air safety services.  The  Oberlandesgericht  has upheld the  order of 
the  Landgericht  granting leave to enforce  the  judgmente 
The  Oberlandesgericht,  like the  Bundesgerichtshof,  has  held that 
in proceedings for authorization to enforce  a  judgment  German  courts 
are  bound by the  designation of the  dispute  as  a  civil or  commercial 
matter by the  court  in which the  judgment  was  given. 
The  respondent's alternative applications under Article  38  of the 
Convention for  a  stay of proceedings  and an  order for the provision of -8-
security were  rejected as  the  pendlng appeal  in Belgium to have  the 
Judgment  set  aslde had llttle chance of success. 
No.  4  Order  of the  Oberlandesgericht Frankfurt  am  Main  of 5 March  1976 
Eurocontrol v  Firma G.B.  GmbH  & Co.  KG  20 W 437/75 
As  ln the  case of the order of the Bundesgerlchtshof of 26 
November  1975,  these  proceedings relate to the  enforcement  of a  judgment 
of the  Tribunal  de  Commerce,  Brussels,  obtained by EUROCONTROL  against 
a  German  air transport undertaking for payment  of charges  for the  use 
of air safety services. 
The  Oberlandesgericht,  with legal reasoning  modelled  on that 
applied by the  Bundesgerichtshof to the  concept  of "civil and  commercial 
matters"  and to the  evidence  of service required by Article 47(1)  of 
the  Convention,  has made  an  order for the  enforcement  of the  JUdgment 
of the  Tribunal  de  Commerce,_ Brussels. 
Actions  arising out  of contracts of employment 
No.  5  Judgment  of the  Cour  Superieure  of Luxembourg  of 8 October  1975 
Saarflirst-Brauerei A.a.,  Osiris  S.A.R.L.  v  Armand  Engels  3629 
The  court  has  upheld the  contested decision by which the "Trlbunal 
Arbitral pour  les contestatlons entre patrons et  employes"  held that lt 
had  jurisdiction ratione materiae  and ratione loci in a  claim for 
damages  against  a  German  company  for breach of a  contract  of employment. 
The  court  has  held on  the  question of  jurisdiction ratione materiae 
that the  Convention includes within its  substantive field of application 
actions arising out  of contracts of employment,  since  labour  law is 
not  one  of the matters  excluded by Article 1  thereof.  With regard to 
jurisdiction ratione  loci it has  held that the  place  of performance 
referred to in Article 5(1)  of the  Convention may  be  either the 
place  of work of the  employed person or the place  where  performance -9-
was  required or  found to be  bad or unfinished,  a  plurality of places 
of performance giving rise to a  plurality of  jurisdictions available 
to the  applicant. 
No.  6  Judgment  of the  Conseil  des  Prud'hommes,  Vannes,  of 19  December  1975 
Laforge  v  Naturana-Miederfabriken 
(Recueil Dalloz-Sirey,  1976,  No.  3,  Jurisprudence,  P•  203; 
Note  de  DROZ,  P•  204) 
Only the  German  court  has  jurisdir-tion to settle a  dispute 
concerning a  sales agent  employed by a  German  company  where  the  contract 
contains  a  clause  conferring  Jurisdiction in any dispute relating to 
its performance  on  the  court  of first instance,  Tlibingen. 
Article  17  provides that if the  parties have,  by agreement  in 
writing,  agreed that  a  court  of a  Contracting State is to have 
Jurisdiction to settle any disputes which  have  arisen or which may 
arise in connexion with a  particular legal relationship,  that  court 
shall have  exclusive  Jurisdiction,  except  in certain circumstances 
mentioned in Articles 12,  15  and 16.  Article 1  of the  Convention 
states "This  Convention shall apply in civil and  commercial  matters 
whatever the nature  of the  court  or tribunal";  the expressJ.on 
11cJ. vil 
matters" must  be  given a  wide  meaning;  in fact, Article l  specJ.fJ.es  that 
J.t  does not  apply to  "socJ.al  securJ.ty";  therefore, if the  Contracting 
States considered that  social security was  a  "civil matter",  it stands 
to reason that  labour  law is also a  "civil matter"  and that the 
Convention applies to it since it has not  been excluded by a  special 
provision. -10-
Applicat~on ~n cases  concerning  ma~ntenance 
No.  1  Order of the  Landger~cht Stuttgart of 22  September 1975 
M.M.L.L.  v  R.L.  17  OH  30/75 
The  Landger~cht has  gr~nted leave for the  part~al enforcement  of 
an interim  ~nJunct~on of the Tribunal  de  Grande  Instance,  Vers~lles. 
According to  the terms of the  ~njunct~on the respondent  had to  pay 
the applicant  arrears of m~ntenance of 8,000 FF  per  c~ld for  each 
of  the~r ch~ldren.  The  proceedings were  conducted in accordance  ~th 
the  EEC  Convent~on and not  the Hague  Convent~on concerning the 
recognition and  enforcement  of  dec~s~ons  relat~ng to  maintenance 
obljgations towards children,  because the  ~ssue was  not  a  cla~m for 
m~ntenance on behalf of a  child but  the formal  and  substant~ve r~ght 
of a  ~fe to  payment  of a  contr~but~on towards the  m~ntenance of her 
ch~ldren. 
No.  8 
TITLE  II 
JURISDICTION 
Sect~on l 
General  prov~s~ons 
(See  also  Nos.  31,  32,  33  and  34) 
Judgment  of the Cour d
1Appel,  Par~s, of 14 June  1975 
M~chael Horauf  Masch~nen v  Soc~ete Leysens  Me~er 
(Revue  cr~t~que de  dro~t  internat~onal  pr~ve,  1976,  No.  1, 
p.  117;  Note  de  DROZ,  p.  120) 
A French company  (the  representat~ve) and  a  German  company  mutually 
agreed to  determ~ne a  representat~on agreement.  In accordance  ~th 
th~s agreement  the French company  returned the stock  ~n ~ts  possess~on 
to  the German  company  wh~ch refused to  pay for  ~t. -11-
The  French court did not  have  Jur~sdiction to entertain the 
actwn brought by the  representati\re in France  of  a  company  having 
its reg~stered office  ~n Germany  for payment  for returned stocki 
because  of the principle that payment  is made  at the place  where  the 
debtor is domiciledo  Since  nat~onal laws  can neither add  to nor 
subtract  from  the  Convent~on,  Art~cle 15  of the French  Decree of 20  July 
1972,  which  imposes upon the party claiming lack of jurisdiction the 
duty to  make  known  the  court  wh~ch he  claims has  jurisd~ction, does 
not  apply  and  on the other hand it  ~s not  for the  court to designate 
the foreign court  wh~ch has  JUrisdiction. 
No.  9  Judgment  of the  Tribunal d'Instance,Angers,  of 4 November  1975 
Sion v  Societe Nino 
(Recueil Dalloz-Sirey,  1976,  No.  3,  Jurisprudence,  p.  202; 
Note  de  DROZ,  P•  204) 
The  court  having  Jurisdiction in respect  of the breach of the 
contract  of employment  entered into by a  German  company  and  a  French 
employee,  who  in this particular case  was  a  commercial representative 
("Handelsvertreter" was  the  description in the  original contract) is 
the  German  court,  the  two  parties having expressly agreed that the 
German  courts were  to have  JUr~sd~ct~on and that  the place  of performance 
was  to be  Germany. 
Under Article  2  of the  Convention  a  defendant  domiciled in a 
Contracting State must  be  sued in the  courts  of that  State_;  however, 
under the provisions of Article 5 and by way  of exception to that rule, 
a  person domiciled in a  Contracting State may,  in another Contracting 
State, be  sued,  in matters relating to a  contract,  in the  courts  for 
the  place  of performance  of the  obligation in question. 
In Article 3,  the  Convention expressly excludes the  application 
of Article  14  of the  code  civil, which relates to the right to  sue  in 
French courts  and,  so  far as the  Convention's rules relating to 
jurisdiction are  concerned,  it does not  include  any restriction 
relating to the  domestic public policy of the  Contracting States and 
in particular it does not  enact  any special rules relating to  jurisdiction 
for disputes arising out  of contracts of employment,  which are  governed 
by the general rules. -12-
Sectlon 2 
Determination of the  "place of performance  of the  obligation in question" 
No.  10  Judgment  of the  Court  of Justice of the  European  Communities, 
Luxembourg,  of 6  October  1976 
Industrie Tessili Italiana v  Dunlop  A.G. 
(Reference  for  a  preliminary ruling by the Oberlandesgericht 
Frankfurt  am  Main) 
The  Oberlandesgericht  Frankfurt  am  Main~  on  an appeal  against  a 
judgment  of the Landgericht  Hanau  which had held that it had  Jurisdiction 
in an action for repudiation of a  contract  for  delivery by Tessili of 
ski suits, referred to the  Court  of Justice of the  European  Cornrnunl tles for a 
preliminary ruling a  question relating to the  interpretation of the 
expression  "the place of performance  of the obligatlon ln questlon" 
wlthin the  meanlng of Artlcle  5(1)  of the  Convention. 
Slnce this was  the first  case  referred to it pursuant  to the 
Protocol whlch  glves it Jurlsdlctlon to interpret the  Conventlon,the 
Court  of Justice first of all lald down  certaln general princlples for 
the interpretation of the  Convention and then answered the questlon 
referred as follows: 
"The  iplace of performance  of the obllgation in question'  within 
the meanlng of Artlcle  5(1)  of the  Convention  •••  lS to  be determlned 
in accordance wlth the law which  governs  the obligation ln questlon 
according to the  rules of confllct of laws of the  court before wh]ch 
the matter lS brought." No. 11 
-13-
Judgment  of the  Oberlandesger~cht Oldenburg,  6th  C~vil 
Senate,  of 14  November  1975 
B.K.  v  Vo  -D., F.  6 U 74/75 
The  German  plaint~ff had entered  ~nto a  contract with the French 
defendant  for the sale of a  consignment  of trousers.  As  the trousers 
were  not  del~vered the plaintiff commenced  proceedings for 
repayment  of the  amount  paid on  account  and also of the travel 
expenses of a  journey to  Par~s in connexion with the  contract  of sale. 
The  Oberlandesger~cht upheld the  JUdgment  of the Landgericht 
Oldenburg which  dism~ssed the application as being  inadm~ssible on 
the  ground that  ~t  d~d not  have  internat~onal  Jur~sd~ction. 
Jurisdiction in Germany  can only  ar~se  under Article 5(1)  of the 
Convention.  The  requirements prescribed by Article 13 for a  sale 
on instalment credit terms were  not  fulf~lled  simply because the 
purchaser made  a  payment  on  account  of the purchase  pr~ce. 
The  action is concerned with a  matter relating to  a  contract 
w~th~n the  mean~ng of Article 5(1)  of the  Convent~on; under that 
provision it makes  no  d~fference whether the  right which the plaintiff 
claims he has to rescind a  contract is based on a  clause of the 
contract or on  a  statutory provision.  However,  the  obligat~on to 
repay the  amount  paid on account  does  not  have to be  performed in 
the district of the Landgericht  Oldenburg.  The  concept  of the place 
of performance  conta~ned ~n Art~cle 5(1)  is not  to be  defined 
according to the  rules of the  German  international law relating 
to civil procedure,  but  according to  the prevailing consensus  of 
opinion in the  Contracting States on this concept.  In the  case  of 
money  debts what  matters therefore LS  the actual  place of  res~dence or 
registered office of the debtor undertaking.  s~nce the  c~rcumstances 
in which the debtor has to  make  payments at a  place other than h~s 
residence or the registered office of his  undertak~ng differ  ~n 
each Member  State,  the actual place of  res~dence of the debtor or 
the  registered  off~ce of his  undertak~ng ~s the only feature  of 
the  concept  common  to all the  Contracting States of the place where 
payment  ~s to be  madeo -14-
No.  12  Judgment  of the Tribunal de  Commerce,  Verviers, lst 
Chamber,  of  31  May  1976 
S.PoR.L.  "Andre  Ransy"  v  Societe de  dro~t neerlandais 
Volvo  Car B.V.  R.G.  57/76 
The  Tribunal de  Commerce,  Verviers,  before  wh~ch a  claim for 
compensation was  brought  by SoP.R.L.  "Andre  Ransy"  for unilateral 
repudiation of an exclusive  sales agreement,  held that it had 
jur~sdiction. 
The  Convention takes precedence  over Belgian rules relating to 
jurisdiction and  consequently over those prescribed by the Law  of 
27  July 1961 1  even though that law  ~s mandatory.  Art~cle 5(1)  of 
the  Convention confers  jur~sd~ction in matters  relat~ng to  contract 
on the  courts for the place of performance  of the obligation in 
question. 
The  fact that laws  are  enacted which  govern matters  relat~ng to 
contract does not  cause  them  to lose  the~r contractual nature.  The 
court  must  interpret the  express~on "the place of performance  of the 
obligation in  quest~on" in accordance  w~th its own  domestic law. 
A grantor who  intends to bring to  an end a  concess~on granted for 
an indefinite  per~od must  give  reasonable  not~ce or agree to pay 
fa~r compensation.  By  decid~ng to give  not~ce the grantor discharged 
his  obl~gat~on in Belgium~  The  indemnity asked for because 
insuffic~ent notice was  given is a  claim for compensation and 
corresponds to performance of the  orig~nal  obligation~ 
No. 13 
Hote:  On  the  Belg~an Law  of 27  July 1961  see  also 
Nos.  14,  32  and 33 
Order of the Oberlandesgericht Frankfurt,  20th  Civ~l Senate, 
of 9  December  1975 
S.A.  G.M.  S.p.A.  v  F~rma J.S.F. & S.  20  W 185/75 
(Recht  der internationalen Wirtschaft,  Aussenw~rtschaftsdienst 
des Betriebs-Beraters,  19761  No.  21  p.  107) -15-
The  Oberlandesgericht dismissed the  appeal  agalnst  an order 
for enforcement  of a  JUdgment  of the  Appeal  Court,  Brescia,  of 
13  June 1973•  In accordance with the first  sentence  of Article 17 
of the  German  implementing law,  read together with Article 546(1) 
ZPO  (Zivllprozessordnung- Code  of Clvil Procedure), it granted 
leave to  appeal on a  point of law against its order on the  ground 
that  an important  question of principle had arlsen.  The  subject-
matter of the original actlon was  the debtor  firm's obligation 
to deliver and  assemble  a  castlng lnstallatlon at  the cred1tor 
firm's factory in Brescia. 
Since proceedings were  instituted before the entry into force 
of the  Conventlon it was  necessary,  having regard to the  second 
paragraph of Article 54,  to  consider whether,  on the  Convention's 
being applled,  internatlonal  jur1sdiction was  conferred upon the 
State ln which  judgment  was  given. 
The  Italian courts did not  have  JUrisdiction under Article 18, 
because the debtor firm had not  entered an unconditional  appearance. 
It ls true that, after the  Corte di  Cassazlone,  Rome,  had f1nally 
rejected the plea of want  of  jurisdiction, it pleaded unconditionally 
on the main issue;  yet that was  not  submission to the  Jurisdiction 
of the Italian courts,  for there  can be  no  question of such  submission 
by the defendant lf an attempt  to  challenge the  Jurisdiction of the 
fore1gn  court  had no  foundation according to the law applicable to 
that  court  and  consequently had from  the very beginning no  chance 
of success. 
The  Italian courts1  however,  had  Jurisdiction under Article 
5(1).  The  place where  an obllgation is to be  performed must  be 
inferred from  substantlve law.  Private lnternational law determines 
the  substantlve law to be  applied to the  specific matter,  ln thls 
case,  Ital1an substantlve law.  Accordlng to Article 1182  of the 
Codlce C1vile the obllgat1on of the debtor f1rm  had to be performed, 
at least 1n part,  in Italy. 
An  oral  agreement,  conf1rmed 1n wr1ting,  conferring jurlsd1ction 
upon  the appropriate court  1n FrankfUrt,  had not been proved. 
There was  no  reason to bel1eve that  author1zat1on to  enforce 
the  judgment  would  contravene publ1c  pol1cy in the Federal 
Republ1c  of Germany.(Article 27(1)).  In any case,  the fact  that 
the  appeal  court  1n Bresc1a,  applylng Ital1an law,  took the 
view that the debtor f1rm's bus1ness  condit1ons,  (11m1t1ng the -16-
purchaser•s  r~ghts if.  del1ver~es to  h~m are defective,  to  repa1rs 
or replacements  only),  were not  appl1cable between the part1es, 
d1d not const1tute  any  such  contravent~on. 
Concept  of "obligation"  Belg1an law of 27  July 1961  on exclusive 
concessions 
No.  14  Judgment  of the  Court  of Just1ce of the European  Commumties, 
Luxembourg,  of 6 October 1976 
Etablissements A.  De  Bloos,  S.P.R.L.  v  Societe  en command1te 
par actions Bouyer 
(Reference for a  preliminary rul1ng by the  Cour d'Appel,  Mons) 
Case  14/76 
The  Cour  d 2Appel,  Mons,  on the hearing of an appeal  against  a 
JUdgment  in which the Tribunal  Commercial1  Tournai,  held that it lacked 
jurisdiction in an action based on the Belg1an Law  of  27  July 1961 
for damages  for unilateral repud1ation without notice of an exclusive 
distribution agreement  because "the place where  the obligations arose 
and  were  to be  performed was  •••  in France  where  the defendant  has 
~  ts registered office",  referred to the  Court  of Just1ce of the 
European  Communities for a  prelim1nary rul1ng quest1ons relating to 
the interpretation of the  following express10ns:- "obl1gations", 
referred to  in Article 5(1),  and "branch,  agency or other establ1shment", 
referred  to in Art1cle 5(5)  of the  Convention.  The  Court  gave  the 
following answers to the questions referred: 
"In disputes in which the  grant"le  of an exclus1ve  sales concession 
is charging the grantor with hav1ng infringed the  exclusive  concession, 
the word  "obligation"  contained in Article 5(1)  of the  Convent1on  ••• 
refers to the  contractual obl1gation forming the basis of the legal 
proceedings,  namely the  obligatJ.on of the grantor wh1ch  corresponds 
to the  contractual  right  rel1ed upon by the grantee  1n support  of the 
applicat1on. 
In d1sputes  concern1ng the  consequences of infr1ngement  by the 
grantor of a  contract  conferring an exclusive  con,~essJ.on,  such as 
the  payment  of damages  or d1ssolut1on of the  contract,  the  obligatJ.on 
to which  reference must  be  made  for the purposes of applying Art1cle -17-
5(1)  of the  Convention is that which the  contract  imposes on the grantor 
and  the non-performance  of which  ~s relied on by the  grantee in support 
of  h~s claim for damages  or for the dissolution of the contract.  In 
the  case of actions for payment  of compensc,tion by way  of damages, 
it is for the  national  court to  ascerta~n whether,  under the law 
applicable to the contract,  an independent  contractual obligation 
or an obligation replacing the unperformed  contractual obligation 
is involved. 
When  the  grantee  of an exclusive  sales concession  ~s not  subject 
either to the  control or to the  direct~on of the grantor,  he 
cannot  be  regarded as being at the head of a  branch,  agency or 
other establishment  of the grantor with1n the meaning of Article 
5(5)  of the  Convention." 
Note:  On  the Belg1an  Law  of 27  July 1961  see also 
Nos.  12,  32  and 33 
The  place where  the harmful  event  occurred 
No. 15  Judgment  of the  Court  of Justice of the European Communities, 
Luxembourg,  of  30  November  1976 
Handelskwekerij  G.J.  Bier B.V.  and the Reinwater Foundation 
v  Mines  de  Potasse d'Alsace  S.A. 
(Reference by the Gerechtshof of The  Hague  for  a  prel1m1nary 
ruling)  Case  21/76 
In an action brought  by the  pla~nt~ffs, which  are established in 
the Netherlands,  against the defendant,  having its registered office 
at Mulhouse,  because the latter discharges 1nto the Rhine  a  large 
amount  of residuary salts which  causes damage  to the first  pla1nt~ff
1 s 
seed beds,  the Gerechtshof of  ~he Hague  asked the  Court  of Justice 
of the European Communit1es  to  interpret the expression "the place 
where  the harmful  event  occurred" within the meaning of  Art~cle 
5(3)  of the Brussels Convent1on. 
The  Court  gave  the  following answer: 
"Where  the place of the happening of the  event  which may  give 
rise to liability in tort, delict or quasi-delict  and the place 
where  that  event results 1n damage  are not  iden11cal,  the 
expression 'place where  the harmful  event  occurred'  in Article 5(3) -18-
of the  Convent+on  •••  must  be understood as be1ng 1ntended to 
cover both the place where  the  damage  occurred  and the place 
of the  event  giving rise to 1t. 
The  result is that the defendant  may  be  sued,  at the opt1on of 
the plaintiff,  e1ther in the  courts for the place where  the 
damage  occurred or 1n the  courts for the place of the  event 
which gives rise to  and  1s at the origin of that damage." 
Noo  16  Judgment  of the Arrondissementsrechtbank1  Arnhem,  of 
3 July 1975 
Forge  et coutellerie Dubois N.V.,  Wopla  plastics v 
Fantu Food  B.V.  and Henk Reinders  KG  1975/95 
The  co~rt before wh1ch  an action  (summary  proceedings)  was 
brought by two  Belgian undertakings aga1nst  a  Netherlands undertaking 
and  a  German  undertaking for infringement of patent  rights in 
containers for the transportation of foodstuffs  ("transportbakken") 
decided~hat it had  jurisdiction under Article 5(3).  It stayed 
proceedings pursuant to the  second paragraph of Article  20  because 
1t had not been  shown  that the  second defendant had knowledge  of 
the  summons  instituting the proceedings,  although  counsel  for the 
plaintiffs had forwarded  a  copy thereof by ordinary post  to the 
second  defendant  who  d1d  not  appear. 
The  court then inv1ted the plaintiffs to  consider the procedure 
mentioned in the  second paragraph of Art1cle  IV  of the  Protocol 
annexed to the  Convent1on for service of 1ts Judgment  as  a  bas1s 
for cont1nu1ng w1th the proceedings. No.  17 
-19-
Judgment  of the Arrondissementsrec:1tbank1Zwolle7  of 
18 February 1976 
N.Vo  VerzekeringsmaatschappiJ  De  Oude  Zwolsche van 1895 
v  B.V.  G.  Beens & Zn  et HeLnrich Haussling  307/1974 
A German  manufacturer sold  some  rolls of felt to  a  Netherlands 
undertaking whLch  .r:esold part thereof to  a  thLrd undertakingo  These 
rolls caught  fire of thelr own  acCO!U  in the latter's warehouse.  The 
insurer,  in whom  the  rLghts of the undertaking suffering the loss are 
vested,  sued the  manufacturer and the  intermediary in the  court  at 
Zwolle  which has held that it has  jurisdiction in the action agaLnst 
the  German  manufacturer,  because  the place where  the ha1mful  event 
occurred was  in the dLstrLct  of Zwolle  (Article 5(3)). 
JurisdLction when  there LS  a  number of defendants 
No. 18  Judgment  of the LandgerLcht  Stuttgart,  3rd Civil  Chamber, 
of 14 October 1975 
H.v.Sch.  v  J.M.  and  others  3  0  112/75 
The  fLrst  and  second defendants,  who  are  resident  Ln  France,  are 
personally liable partners of the thLrd defendant 7  a  general 
partnership having itb registered offLce  in the Federal Republic 
of Germany,  whLch  was  formed  for the purpose  of exploiting the 
first defendant's LndustrLal  property rLghtso  The  plaintiff,  a 
patent  agent,  claimed payment  of his fees  and  repayment  of expenses 
incurred in connexion with the  said rights of the first defendant. 
The  Landgericht  affLrmed that  Lt  has LnternatLonal  jurLsdLctLon. 
The  Lnterrel~tlonshlp between the clalms  affords  justificatLon under 
Artlcle 6  (l)  of the Convenhon for  suLng  the three defendants  JOlntly1 
because not  only was  the fLrst  defendant  ln contact  WLth  the plaintlff 
through the partnershlp1  but he also made  p~ents to the plalntlff 
through l t. No.  19 
-20-
Judgment  of the Corte di  Cassazione,  plenary session in 
civ1l proceedings,  of 6 November  1975 
Societa B.V.  Handel-en Exploitatie Maatschappij  'Selene' 
v  Societa Philips S.p.A.,  Tacqu1  Tellian ved.  Colombo 
and others  3718 
In this judgment,  which  was  del1vered in accordance with Art1cle 
41  of  the Italian Codice  d1  Procedura Civile (code  of civil procedure) 
the  Corte di  Cassazione  ruled that the Italian court has Jurisdiction 
in respect of the Netherlands plaintiff. 
The  heirs of Mr  Colombo  requested the court  of f1rst  instance 
to order the Ital1an undertaking Philips,  the employer of Mr  Colombo 
and  the original  defendant,  jointly and  severally with the Netherlands 
undertaking Selene,  the manag1ng  company  of the hotel  which  was  burned 
down,  and  ag~1nst which the pla1nt1ffs  extended the1r cla1m after the 
company  had been summoned  and  entered an  appearance,  to  p~ 
compensat1on for the loss suffered 1n consequence of the death 
of their relative in a  fire in a  hotel  in the Netherlands.  The  Corte d1 
Cassazione  considered that,  in the present  case,  there were  a  number 
of defendants within the meaning of Article 6(1)  of the  Convention. 
In that provision the  reference to  a  number  of defendants  includes 
not  only the  situat1onwhere on the bas1s of a  s1ngle legal  relat1onship 
the  same  proceedings are instituted against  a  number  of part1es (when 
these  parties must  be  joined)  but  also  the  s1tuation in which  separate 
proceedings are instituted against  a  number  of parties involving 
separate but  connected cases  (when these  part1es may  be  joined). 
The  princ1ple of the "continuity of Jurisdiction" laid down 
in Article 5 of the  Codice di Procedura Civile means  that the  subsequent 
reduction in the  number  of defendants (the he1rs of Mr  Colombo  and 
the Philips undertaking in fact  reached a  settlement through the 
Guid1ce  Conciliatore)  does  not  in any way  affect the Italian JUr1sdiction. 
(The  Corte di  Cassaz1one observed obiter that 1f it were  wished to 
invoke  the  s1tuation in which there  are  a  number  of defendants only 
in the  context  of an 1nitial joinder,and the  s1tuation of a  third party 
in third party proceedings in every  subsequent  J01nder of the parties, 
the present  proceedings would  fall under Article 6  (2)  of the 
Conventlon.) -21-
Sect2on 3 
JurJ.sdJ.ctJ.on  2n matters relating to insurance 
Sect2on 4 
JurJ.sdJ.ctJ.on  2n matters relat2ng to  2nstalment  sales and loans 
(see No.  11) 
SectJ.On  5 
~lus2ve jurJ.sdJ.ction 
Claim for payroent  of rent 
No.  20  Judgment  of the Landgericht  Aachen of 24  October 1975 
WoK.  v  G.  and  M.St.  5 S  339/75 
(Neue  Juristische Wochenschrift,  1976,  No.  11,  P•  487) 
The  parties are  German  c2t2zens resident in their home  country. 
The  plaintiff let h2s house  2n the Netherlands to the defendants  and 
brought proceedings  against  them  cla2m2ng  payment  of the  rent.  H2s 
view that the  German  court has  jur2sdict2on is based on a  clause of 
the lease  stat2ng that 2t is governed by German  law  and  conferring 
jurisdiction on the  courts in Aachen.  The  Landgericht  Aachen  which 
heard the  appeal  dismissed  the action as be2ng inadmissible,  because 
under Article 16(1)  of the  Convention the Netherlands  courts have 
exclusive  Jurlsdictiono -22-
Article 16(1)  also  applies to actions limited to  a  cla~m for 
payment  of rent.  The  contrary v1ew  expressed 1n the report  on the 
Convention by the  experts appointed by the  government  overlooks the 
fact that 1n proceedings for payment  of rent,  anc1llary questions 
(e.g.  concern1ng the property leased)  may  ar1se  and that these 
quest1ons,  whJ.ch  must  be decJ.ded by natJ.onal  law,  m~y Hell  be 
decJ.SJ.Ve  to the outcome of the proceedings. 
Moreover,  dJ.stJ.nguJ.shJ.ng  between actJ.ons  lJ.mited to  claJ.ms  for 
peyment  of rent  and other actions may  J.n  practJ.ce lead to  dJ.fficul  t 
demarcatJ.on  problems. 
The  court decided not  to  refer the questJ.on of J.nterpretatJ.on 
to  the Court of JustJ.ce of the European CommunJ.tJ.es  for  a  prelimJ.nary 
rulJ.ng in accordance  WJ.th  Article 3(2)  of the Protocol of 3  June 
1971  whJ.ch  leaves this decisJ.on to  the dJ.scretion of the court. 
Although the vJ.ew  expressed J.n  the German  preparatory works  (e.g. 
ParlJ.amentary drafts and debates)  dJ.ffers  from  that of the court, 
J.t  did not  consJ.der that  reference of the questJ.on to the Court  of 
Justice of the European  CommUnlties  for interpretatJ.on was  necessary, 
because the dJ.fferJ.ng opinJ.on was  not  substantiated J.n  detaJ.l. 
The  court  was  not  aware of any  JUdJ.cJ.al  decJ.sJ.ons  whJ.ch  followed 
that  opJ.nJ.on  and which  gave  specJ.fJ.c  reasons  for  doJ.ng  so. 
Actions relating to  rJ.ghts  in rem  in J.mmovable  property 
No.  21  Judgment  of the  Arrondissementsrechtbank1  Amsterdam, 
FJ.rst  Chamber  B1  of  25  November 1975 
Societe  cJ.vile  immobiliere  de  Bourgogne,  Societe  c1v1le 
particuliere et  immobil1ere  "Azureenne"  v  Gerardus 
Jurriaan Raat  73.  3878 
Two  French compan1es  sold,  subject  to  a  condJ.tJ.on  precedent,a property 
in France to  a  Dutchman.  Part  of the purchase  prJ.ce  had to be  paJ.d 
when  the  cond1tion precedent  was  fulf1lled.  The  debtor failed to 
perform h1s  obligat1on and the creditors sued h1m  J.n  the  court  of the 
place where  he  was  domiciled for the amount  stated J.n  the  penalty 
clause of the  agreement  for sale.  The  court  held that  J.t  had  JUrisdictJ.on 
because the  actJ.on was  not  concerned WJ.th  real  property rights. -23-
Procedure  relating to  enforcement  of judgments 
No.  22  Order of the Oberlandesgericht Nurnberg,  9th Civil  Senate, 
of 5 April 1974 
Firma Ro So  v  Firma E.R.  3  W 31/74 
The  Oberlandesgericht had to  g1ve  judgment  on an appeal  against 
an order containing enforcement  measures.  The  issue in the main action 
between an Ital1an manufacturer of toys - the debtor firm- and its 
sole sales representative for Germany- the  creditor firm- is whether 
and if so  how  many  sales  were  concluded dlrectly 1n  Germany, 
i.e. without the creditor firm's part1cipation.  The  Landgericht1  in 
a  JUdgment  of 14 November  1973 for part only of the  claim,  ordered 
the debtor firm to  produce  an account  of the  commission due  and 
payable  and to  supply particulars of the transactions wh1ch  it carried 
out  in the Federal Republic.  Since the debtor firm did not  comply 
with the partial  Judgment  the Landgericht  ordered that,several 
enforcement  measures be  taken against 1t.  The  debtor firm  appealed 
against this Judgment  on the  ground that German  courts do  not  have 
jurisdict1on to  enforce  German  Judgments  outside Germany. 
The  Oberlandesgericht  dism1ssed the appeal  in so  far as it was 
directed aga1nst  the threat of a  fine or imprisonment  under Article 
888  ZPO  (Zivilprozessordnung- Cede  of Civil Procedure).  The  fact that 
the debtor's residence  and  place of business was  1n Rome  made  no 
difference;  there  was  no  encroachment  upon  any foreign JUrisdiction, 
because  the order for enforcement was  directed against the debtor 
firm only within the  frontiers of the Federal Republic of Germany. 
On  the other hand,  the Oberlandesgericht  allowed the  appeal  in so 
far as 1t was  directed against the order that  an accountant  1n Rome 
was  to take from  the books of the debtor firm extracts relating to 
the transactions in question.  Accord1ng to Article 16  of the 
Convention the  Contracting State in which  the  judgment  has been or 
is to be  enforced shall have  exclusive JUrisdiction to  take measures 
of th1s kind. No.  23 
-24-
Judgment  of the Oberlandesgericht  Nurnberg,  9th Civil 
Senate,  of 25  February 1976 
F1rma E.R.  v  Firma R.s.  9  U 167/75 
In  these  proceedings the parties and  the whole  of the facts 
are the  same  as those to which the order of the Oberlandesger1cht 
Nurnberg of 5  April 1974 (of.  No.  22)  relatedo  The  debtor firm was 
ordered first of all in a  judgment  of 14 November  1973 for part only 
of a  claim to prepare  an account  of commission due  and  payable  and to 
supply certain part1culars.  It lodged an appeal  against the  coerc1ve 
measures  contained in the order for the  enforcement  of this part1al 
Judgment  which  was  dealt w1th  by the order of 5 Apr1l  1974• 
After the debtor f1rm  had  supplied certa1n particulars, which however 
the  creditor f1rm  considered to be  inadequate,  the latter brought  a 
fresh act1on against  the debtor firm  and  obtained Judgment  in the 
Landgericht by wh1ch  the debtor firm was  ordered to permit  inspection 
of its books  and  other documents  and to file an affidavit verifying 
the vouchers it had produced.  On  appeal the debtor firm then submitted 
that this judgment  contravened Article 16(5)  of the  Convention, 
because in proceedings for the  enforcement  of a  JUdgment  the court 
of the place of domicile  has exclusive  jurisdiction.  Essentially, 
the  judgment  is executory in character and it cannot  be  implemented 
according to the  criteria laid down  in its operative part,  because 
enforcement  must  be  effected under Italian law. 
The  Oberlandesgericht dismissed the  appeal.  A sharp distinction 
must  be  drawn between a  JUdicial decision and its enforcement.  It 
is true that the  German  plaintiff cannot  make  direct use  of the 
judgment,  but it is the  judgment  alone  which  enables 1t to  embark 
upon enforcement under Italian law. -25-
,Sectl.on  6 
Jur~sd~ct~on by consent 
(See  also Nos.  6,  9 and 13) 
Clauses conferring  JUr~s~ct~on ~n general  cond~t~one of sale 
No. 24  Judgment  of the Court  of Justice of the European  Communit~es, 
Luxembourg,  of 14  December 1976 
Estasis Salotti di  C0lzani  Aimo  and  Gianmario  Colzani 
v  RUwA  Polstereimaschinen GmbH 
(Reference for a  preliminary ruling by the Bundesgerichtshof) 
Case  24/76 
In a  case  which  ra~sed quest~ons concerning the  interpretation 
of Art~cle 17  of the  Convent~on the Bundesgerichtshof asked the  Court 
for a  preliminary ruling • To  be  more  precise, it referred to the 
Court  the question whether in two  particular sets of  c~rcumstances 
the requirement  of  an  agreement  ~n wr~t~ng under the  f~rst paragraph 
of Art~cle 17  can be regarded as fulfilled. 
In its JUdgment  the  Court first of all made  some  general 
observations on the interpretation of Article 17.  It affirmed that 
the requirements set out  ~n Article 17  govern~ng the validity of 
clauses conferring JUrisdiction must  be strictly construed.  The 
purpose of these  formal  requ~rements ~s to  ensure that the  consensus 
between the parties,  which  must  be  clearly and  prec~sely demonstrated, 
~s  ~n fact  establishedo 
The  Court  in answer to the questions referred ruled as follows: 
"Where  a  clause conferring  JUrisdict~on is  ~ncluded among  the 
general  condit~ons of sale of one  of the parties, printed on the 
back of a  contract, the  requirement  of a  writing under the first 
paragraph of Article 17  of the  Convention  •••  ~s fulfilled only 
if the contract  signed by both  part~es conta~ns an express 
reference to  those  general  cond~t~ons. 
In the  case of a  contract  concluded by reference to  earlier 
offers,  wh~ch were  themselves made  w~th reference to the general 
cond~t~ons of one  of the  part~es ~nclud~ng a  clause  conferr~ng 
JUr~sd~ction, the  requirement  of a  wr~t~ng under the  f~rst 
paragraph of Article 17  of the  Convention  ~s  sat~sf~ed only  ~f 
the  reference  ~s express  and  can therefore be  checked by a 
party  exerc~s~ng reasonable  care." -26-
Oral  agreement  conf~rmed in wr~ting 
No.  25  Judgment  of the  Court  of Justice of the European  Commun~t~es, 
Luxembourg,  of 14  December 1976 
Galer~es Segoura v  Rahim  Bonakdarian 
(Reference  for a  prel~minary ruling by the  Bundesger~chtshof) 
Case  25/76 
In the main  act~on the question arose whether  a  clause  conferring 
JUr~sdiction was  to be  regarded as validly concluded by the  part~es. 
By  ~ts first question the Bundesgerichtshof asked the  Court 
whether the  requirements  of  Art~cle 17  of the  Convention are  sat~sfied 
if,  at the oral  conclusion of a  contract of sale,  a  vendor has 
stated that he  w~shes to rely on his general  cond~tions of sale and 
~f he  subsequently  conf~rms the  contract  ~n writ~ng to the purchaser 
and  annexes to  th~s confirmation  h~s general  cond~tions of sale  wh~ch 
conta~n a  clause  conferr1ng JUrisdlction.  By  its second quest1on 
the Bundesgerlchtshof asked whether the  requlrements of Art1cle 17 
are  sat1sf~ed if, 1n  deal~ngs between merchants,  a  vendor,  after the 
oral  conclusion of a  contract of sale,  confirms 1n wr1t1ng to the 
purchaser the  conclus~on of the  contract  subJect  to  h~s general 
condit1ons of sale  and  annexes to  th~s document  h1s  cond1tions of sale 
which  include  a  clause  conferring JUr1sdiction and  ~f the purchaser 
does not  challenge  th~s wr~tten conf1rmat~on.  (The  c~rcumstauces 
env~saged 1n  th~s quest1on were  a  sale  concluded without  any reference 
to the  ex1stence of general  cond1t1ons of sale.) 
The  Court  in a  s1ngle  answer to the  quest1ons  referred ruled 
as follows: 
"In the  case of an orally concluded contract,  the  requirements 
of the  f~rst paragraph of Art1cle 17  of the  Convent1on  ••• 
as to  form  are  satisfied only 1f the vendor's  conf~rmat~on 
in writ~ng accompan~ed by  notif~cat~on of the general  cond~t~ons 
of sale has been accepted  ~n wr1t~ng by the purchaser. 
The  fact that the purchaser does  not  raise  any obJect1ons 
against  a  conf~rmat~on issued un1laterally by the other party 
does  not  amount  to  acceptance  on h1s part of the  clause 
conferr1ng  JUr~sd~ct1on unless the oral  agreement  comes 
with~n the  framework of a  cont~nu~ng trad~ng relat~onsh~p -27-
between the part1es wh1ch  is based on the  general  cond1tions 
of one of them,  and  those  cond1t1ons  contain a  clause 
conferr1ng Jur1sd1ct1on." 
Clause  conferr1ng Jur1sd1ct1on contained 1n an 1nvo1ce 
No.  26  Judgment  of the Recht  bank van koophandel,  Kortr1Jk, 
2nd  Chamber,  of 7 October 1975 
P.V.B.A.  M.I.  v  K. 
(Rechtskundlg Weekblad,  1976,  No.  32,  col.  2030) 
The  commerc1al  court of Kortr1Jk  (Courtral),before wh1ch  the under-
taklng M.I.brought  an act1on aga1nst  J.  and  O.K.  for payment  1n respect 
of goods  sold and del1vered,  held that 1t dld not  have  jur1sd1ct1on 
rat1one loci. 
The  Convent1on  applies to  an act1on brought  after 1ts entry 1nto  force, 
even 1f the act1on relates to  obligations whlch  arose before that date. 
Under Art1cle 17  of the  Convent1on the part1es  can derogate 
from  the  normal  rules govern1ng  JUrisd1ct1on only by means  of an 
agreement  in wr1t1ng or by an oral  agreement  conf1rmed in wr1ting. 
The  fact  that  no  protest was  made  when  the invoices,  which  1ncluded 
among  the  general  cond1tions  such  a  JUrisdictlon clause,were 
rece1ved  cannot  1n law be  1nterpreted as  a  tacit acceptance of 
this clause as aga1nst  a  nat1onal  of the Federal  Republ1c of Germany. 
Art1cle  5(1)  of the  Convent1on confers JUr1sd1ct1on only on 
the  courts  for the place of performance  of the obl1gat1on in dispute. 
If the d1spute  relates to  a  payment  wh1ch  has yet  to be  made  1t  1s 
the place where  payment  must  be  made  and not  where  it may  be  tendered 
which  1s determinat1ve. 
Agreement  as to  JUr1sd1ct1on 1n a  conf1rmation of an order 
No.  27  Judgment  of the  Corte di  Cassaz1one,  plenary sess1on 
1n c1v1l proceedings,  of 20  OctoteJ  1975 -28-
D1tta W1lhelm  W1est  Masch1nen und  Werkzeugfabr1k v 
Man1fattura Ceram1ca  Pozz1  S.p.A.  3397 
The  German  undertak1ng W1est  was  summoned  before the Ital1an 
court  for fa1lure to  fulf1l  1ts obl1gations relat1ng to del1very of 
the  goods  sold and  obJected that the  court before  whom  the matter 
had been brought  did not  have  JUrlsdictlon and appealed to the  Corte 
di  Cassaz1one  in plenary session as the  court  competent  to settle 
the  quest1on of JUrisd1ct1on w1th1n the mean1ng  of Article  41  of 
the  Cod1ce  d1  Procedura C1v1le  (code of c1vil  procedure).  In 1ts 
JUdgment  the  Corte  d1  Cassazione  reJected the  appeal  on the 
follow1ng grounds: 
The  clause  restr1ct1ng JUr1sd1ct1on to the German  court,  upon 
wh1ch  the pla1nt1ff rel1es,  cannot  be  held to fulf1l  the  formal 
requ1rements la1d down  1n Art1cle 17  of the  Convent1on,  s1nce  the 
part1es not  only d1d  not  s1gn  the document,  a  "conf1rmat1on of 
an order",  which  conta1ns the  clause,  but  do  not  appear even to  have 
approved 1t by  an  exchange  of letters or of telegrams.  The 
JUr1sd1ct1on of the Ital1an court  1n proceed1ngs  concern1ng the 
term1nat1on of the  contract of sale 1s based on Art1cle  5(1)  of 
the  Convent1on.  In the  contract,  the German  seller undertook to 
1nstall a  mach1ne  1n the buyer's Italian place of bus1ness;  in 
that  case,  the place where  the obl1gat1on to deliver the  goods 
sold is to be  performed must  be  ident1f1ed as the place where  the 
mach1ne  was  to  be  1nstalled and  not  the place  where  the machine  was 
handed  over to the  carr1er for del1very. 
No.  28  Judgment  of the Landger1cht  He1delberg of 29  Apr1l  1976 
0  2/76  KfH  II 
(Recht  der 1nternat1onalen W1rtschaft,  Aussenwirtschaftsd1enst 
des Betriebs-Beraters,  1976,  No.  9,  p.  533) 
The  Landgericht  d1sm1ssed the  German  pla1nt1ff's  cla1m  aga1nst 
the French defendant  as  be1ng inadm1ssible because  no  clause 
conferr1ng Jur1sd1ct1on upon 1t had been val1dly agreed 1n accordance 
w1th  Art1cle 17. -29-
Although the  pla~nt1ff by means  of a  clear reference  on the 
front  of 1ts form  of  conf~rmat~on of order referred to the pr1nted 
general  cond~t1ons of sale and  terms of payment  on the back of 
that  form,  there was  no  separate  reference to the  Jur~sd1ct1on 
clause  ~ncluded among  the general  conditions.  A general  reference 
to general  bus1ness  cond1t~ons 1s not  sufficient. 
No. 29  Judgment  of the  Oberlandesger~cht Frankfurt of 27  Apr1l  1976 
5 u 173/75 
(Recht  der  ~nternat1onalen W~rtschaft, AussenwLrtschaftsdienst 
des Betr1ebs-Beraters,  1976,  No.  9,  p.  532) 
The  German  plaintiff claimed payment  from  the Netherlands 
defendant  for work  carr~ed out in connexion with  ~nsulat1on against 
f1re.  The  Oberlandesger1cht,  l1ke the Landgericht 7  dism~ssed the 
claim as  be~ng inadmissible  ~n the  absence  of international  JUr~sd~ctlon 
~n favour of the German  courts. 
The  JUr1sdict~on clause  ~n the pla1ntiff's terms of del1very 
and  payment,  to  wh~ch ~t referred 1n 1ts  conf~rmation of order,  was 
not  agreed by the parties  ~n the form  prescr~bed by  Art~cle 17.  Contrary 
to the  pla~nt1ff's v~ew,the defendant's not1ce to the effect that the 
pl~nt1ff should begin work  cannot  be taken as  an  effect1ve declarat1on 
of intent to  ~ncorporate the terms of del1very and  payment  into  the 
contract.  Although  1n princ~ple clauses  conferr~ng JUrlsd~ctlon can 
under Article 17  be  agreed by reference to  general  business  cond~tions 
such agreement  presupposes that  th~s reference  ~s unequivocally 
compr~sed in the  declared  ~ntent1on of the parties to the  contract, 
and  consequently the  ~nsert1on of clauses  conferr~ng JUr~sd1ct~on 
in a  contract  w~thout the knowledge  of one  of the parties 1s 
1mposs1ble. 
Therefore  an agreement  conferr~ng Jurisd1ct1on cannot  be 
inferred from  the  conduct  of the partles,  for  ~nstance by one  party 
calling upon the other to  beg~n the work,  and thus become  a  term 
of the  contract. -30-
Agreement  conferr1ng  JUr1sd1ct1on  contained 1n the  conditions 1n a  b1ll  of 
lading 
No.  3Q  Judgment  of the  Oberlandesger1cht  DUsseldorf,  18th Civ1l  Senate, 
of  20  November  1975 
Firma K.H.  & Co.  GmbH  v  R.J.  18 u 44/75 
(Recht  der internat1onalen Wirtschaft,  Aussenwirtschaftsd1enst 
des Betriebs-Beraters,  1976, No.5,  p.  297) 
The  cla1m  by  a  German  forwarding undertak1ng pend1ng before  the 
appellate  court  against  a  Belgian undertak1ng for  damages  for non-performance 
of a  contract  of affreightment  was  held to be  admiss1ble  and well-founded. 
The  German  court's Jurisdict1on was  determ1ned by Article 5(1),  because 
DUsseldorf being the place for del1very was  the place  of performance.  This 
followed  from  German  law which was  appl1cable,  because  the focal  po1nt  of 
the  contract was  1n Germany. 
The  JUr1sd1ction of the Belg1an courts was  not  determ1ned by the 
cond1t1ons  conta1ned 1n the defendant's  0111  of lad1ng,  wh1ch  prov1ded 
+hat  the courts 1n Antwerp  were to  have  JUr1sd1ct1on,  because the formal 
requ1rement  of the first paragraph of Art1c1e  17  had not  been complied 
W1th.  Since there was  no  statement by the pla1nt1ff 1n the cond1t1ons 
conta1ned 1n the bill of lad1ng and  s1nce also the pla1nt1ff had made 
no  other reference 1n wr1t1ng to  the cond1t1ons of the b1ll of ladlng 
there was  no  declarat1on by  the pla1nt1ff 1n proper form. 
No.31  Judgment  of the Rechtbank van koophandel,  Antwerpen,  12th 
Chamber,  of 19 November  1975 
Hamburger  Senator  Shipping  Cy  and  others  v  La  Generale  de 
Berne  and others 
(Rechtskundig Weekblad,  1976,  No.  35,  col.  2225) 
The  decided cases,  according to which the  clause in a  bill of lading 
conferring  jurisdiction on  a  foreign  court  is valid only if it is 
certain that that  court will apply the  mandatory provisions  of Article 
91  of the  law of 21  August  1879  as  interpreted by Belgian case-law -31-
and  legal writings  cannot,  after the  en~ry into force  on  1  February 
1973  of the  Convention,  be  relied upon  against  a  clause in a  contract 
providing for a  court  of a  Contracting State to have  jurisdiction if 
at  least  one  of the parties is domiciled in a  Contracting State. 
Agreement  conferr~ng JUrisd~ct~on in relation to  an  exclusive  concess~on -
Belgian Law  of  27  July 1961 
No. 32  Judgment  of the  Tribunal  de  Commerce,Brussels,  of 15  January 1976 
S.A.  Agecobel  v  S.A.  Flaminaire 
(Journal  des tribunaux,  1976,  No.  4948,  p.  210) 
The  Tribunal  de  Commerce,  Brussels,  before which  S.A.  Agecobel  had 
brought  an  act~on for damages  for  un~lateral  repud~ation of an exclusive 
sales  concess~on, held that it had no  JUr~sdict~on rat~one loci.  Community 
law takes precedence over  nat~onal law whatever that  law may  prov~de.  The 
Convent~on  establ~shes a  commun~  ty legal  system  wh~ch ~s a  separate,  self-
suff~clent ent1ty,  Wlthout  1ts be1ng possible  e1ther to  add to or subtract 
from  1t;  to  reta1n other rules as  to  JUr1sd1ct~on ,  by  way  of exception, 
based on nat1onal  laws  would  run  ~rectly counter to the 1ntent1on of the 
Commun1ty  leg1slature. 
Article 17  applies whenever there is a  clause  conferr~ng jurisdiction on 
the  courts of a  Contracting State.  The  only exceptions to this rule are  those 
exhaustively enumerated 1n the  second paragraph of Article 17.  Consequently, 
as the  Tribunal  held that the  condit1ons  determ~ning the validity  (see first 
paragraph of Art1cle 17)  of the  clause  conferr1ng  jurisd~ction were  present, 
it was  forced to infer that the  court  designated by the parties was  the  only 
one  hav~ng jur1Sd1ct1on 1n all act1ons relating to the  agreement  in question 
grant~ng an  exclus1ve  sales  concess~on,  includ~ng those  wh1ch  arose  out  of 
the  repudiat~on of the  contract,  and that all other courts had to hold that 
they did not  have  jur1sdict~on. 
Note:  On  the  Belg~an Law  of  27  July 1961  see  also Nos. 
12,  14 and 33 No.  33 
-32-
Judgment  of the Bundesgerichtshof of 3 March  1976  VIII  ZR  251/74 
(Recht  der  Internationalen Wirtschaft,  Aussenwirtschaftsdienst 
des  Betriebs-Be~'aters, 1976,  No.  7/8,  p.  447) 
The  German  plaintiff granted the  Belgian defendant  the  exr.lusive 
right  to sell its products in Belgium and Luxembourg.  The  plaintiff 
in the  pending application,  which has  succeeded in two  courts,  has 
asked for  a  declaration that it.had determined the  agreement  by notice. 
The  defendant  on  appeal  on  a  point of law has  asked for the  application 
to be  dismissed on  the  ground that the  German  courts  do  not  have 
international  jurisdiction.  The  Bundesgerichtshof has  dismissed 
the  appealG 
The  agreement  conferring  jurisdiction, which was  validly concluded 
in accordance with the first  paragraph of Article 17  of the  Convention, 
provided that the  courts of Kronach,  in Oberfranken,  were  to have 
jurisdiction.  The  defendant's objection that the  jurisdiction of 
the  German  courts  had been excluded for  an indefinite period by the 
Belgian law of 27  July 1961  and 13  April 1971  on  the unilateral 
determination of exclusive  sales agreements  cannot  be  sustained.  For 
although that  law established in favour  of sole distributors an 
additional  jurisdiction,  which under Belgian law cannot  be  excluded 
by agreement  between the parties, it does not,  however,  forbid 
agreements  conferring Jurisdiction to settle disputes which it 
governs.  Furthermore,  in relation to actions brought  by the grantor 
of the  concession,  which is the  case  in point  here,  the Belgian  law 
does not  contain any rules for  determin1ng which court  has  jurisdiction. 
The  question whether with reference to Article  17  of the  Convention 
a  validly concluded agreement  conferring  jurisdiction may  still be 
challenged by a  distributor under  Belgian  law in Belgium  can  only 
be  relevant  for a  Belg1an court before wh1ch  proceed1ngs are brought 
under that  law. 
Note:  On  the Belgian law of 27  July 1961  see also Nos. 
12,  14  and  32 -33-
Proceedings arising out  of a  contract  for  commercial representation -
Choice  of forum 
No. 34  Judgment  of the  Pretura di  Brescia,  of 25  October 1975 
Moretti v  Soc.  Schrottverwertung  GmbH 
(Rivista di Diritto Internazionale Privato e  Processuale,  1976, 
No.  3,  p.  547;  Il Foro  Italiano,  1976,  No.  17  I, Col.  250) 
The  plaintiff,  formerly an  agent  of the  Schrottverwertung GmbH, 
claimed that  the latter should be  ordered to pay arrears of commission 
and  compensation for termination of his contract.  The  German  under-
taking entered appearance  and raised the  obJection of'want  of jurisdiction 
and  competence  by the Pretore hearing the  case,  relying on  a  clause 
in the  contract,  concluded in August  1969,  which provided that a  German 
court  should have  Jurisdiction in any disputes.  The  Pretore  considered 
that the  above-mentioned clause was  void because it infringed rules 
which are binding by virtue  of the principle that the  jurisdiction of 
the Italian courts may  not  be  excluded by agreement  (Art.  2  of the 
Codice  di  Procedura Civile  (Code  of Civil Procedure)).  The  Pretore 
further  observed that,  even if it were  held that the nullity of the 
article in question is cured by the  entry into force  of the first 
paragraph of Article 17  of the  Convention,  the Italian court  would 
also be  deemed  to have  jurisdiction.  Indeed Article 413  of the  Codice 
di  Procedura Civile,  as  amended  by Law  No.  533  of 11  August  1973,prov~des 
that  terms of a  contract  derogat~ng from  territor~al  JUris~ct~on are  vo~d 
also  ~n quest~ons aris~ng ~n the field of commercial  representat~on  (~th 
regard to which Article 409(3)  provides that  the  .Pretore shall have 
jurisdiction in his  capacity as  "giudice del  lavoro" ,[i.cmour  court  Judrsi}). 
This  provision must  be  deemed  to have  repealed  Law  No.  804 
of 21  June  1971  ratifying the  Convention in  so  far as  ~t  perm~ts derogatlons 
by agreement  from  jurisdiction in the matters indicated in Article 
409  of the  Codice  di  Procedura Civile. -34-
Agreement  conferring JUrisdict1on concluded for the benefit of only one  of 
the part1es 
No.  35  Judgment  of the  Landgericht  Trier,  6th  Chamber,  of  30  October 1975 
U.C.d.C.S.A.  v  J.F.O.  6  0  74/75 
The  plaintiff,  a  French credit undertaking,  cla1med  repayment  of a  loan. 
The  defendant,  who  at  the  t1me  the  contract was  concluded was  res1dent  1n 
France,  subm1tted that the  court  where  the plaintiff sought  redress d2d  not 
have  JUrisdlction,  because  on the bas2s  of the plaint2ff's general  bus2ness 
conditions the parties had  agreed that  the  courts of Strasbourg had  JUrls-
diction. 
The  Landger2cht  held in an interlocutory JUdgment  that 1t had  juris-
diction rat1one loci.  Under  the  second paragraph of Article  14  the  court 
of the State in which  the borrower is dom2c1led  has  JUrisdiction ratione 
loci.  Although the parties concluded  an  agreement  conferr1ng  jurisd1ction, 
which is valid according to Article 15,  the plaintiff can nevertheless bring 
proceedings in the  courts where  the  defendant  lS domic1led,  because  the 
agreement  conferr1ng JUrlsdlCtlon w1th1n  the meaning of the  th2rd paragraph 
of Article 17  was  concluded for the benef1t  of only  one  party.  The  fact 
that the defendant  had to enter into this agreement  in order to  obtain 
cred1t  2ndicated that 1t was  not  1n h1s 1nterest for it to be  included 2n 
the contract.  It is true that 2t  could have  been 1n the interests of both 
part1es,  particularly 2f d1fficult legal  questions had to be  determined, 
that French  courts  should adjud2cate,  but  such an  2ntent2on was  not 
disclosed 1n the  agreement  conferr1ng JUr1sdict1on concluded between the 
part1es.  It was  rather to be  construed as mean2ng that legal d2sputes must 
be  argued at the lending inst1tut1on's princ1pal  place  of bus1ness 1n 
Strasbourg and not  for 2nstance before  the  courts where  the  other party to 
the  contract lS domic1led. -35-
Sect~on 7 
Exam~nation as to  JUr~sdlct~on and  adm~ssib~l~ty 
(See  Nos.  16  and 52) 
Sect~on 8 
Lis Pendens - Related  act~ons 
No.  36  Judgment  of the Tribunale di Bassano del  Grappa  of 
13 February 1976 
Ditta Armet  di Giovanni Ferronato v  D~tta Barth & Phol 
KG  Elektrowerke 
By  this Judgment  the obJection of lis pendens  subm~tted by the 
plaintiff was  overruled on the  ground that the  proceedings  regarding 
a  claim on  a  quantum valebat  inst~tuted by the plaintiff before the 
Italian court  against  the  German  undertaking for a  reduction in the 
pr~ce because  of  latent defects  ~n the  goods  sold,  ~n add~t~on to 
compensat~on for damage,  const~tutes a  related action and  not  a 
l~s pendens in respect  of the  proceed~ngs  ~nst~tuted by the foreign 
seller before the  courts of  its own  country to  have  the  same  contract 
performed  and to  obta~n an order that the recipient  of the  goods  must 
pay the balance of the priceo  It is insufficient to  constitute ~ 
pendens that  a  common  feature of the proceedings pending before 
different  courts is that they involve the  same  legal points; it  ~s 
necessary for the parties,  the grounds of the  action and of the 
claim to be  exactly the  sameo  The  objection that the  cases are 
related  should be  submitted,  or  ra~sed by the  court  not later than 
the first hearing on the  substance;  in any  case,  the fact  that the actions 
are  related does  not  oblige the  court before  wh~ch the matter is 
subsequently brought  to  stay the proceedings  and to decline  jur~sd~ction. -36-
Sect1on 9 
Prov1s1onal  and protect1ve measures 
Procedure 1n cases of attachment 
No.  37  Judgment  of the Amtsgericht  Hamburg-Harburg 
of 9 July 1975 
Firma N.RoG.  & Co.  v  F~rma G.S.Ko  B.Vo  612  C 257175 
In proceedings for an order for  attachment  the plaintiff had 
claims against  the  Netherlands defendant  wh1ch  were  not  d1sputed. 
After the defendant had discontinued payments  and  asked in the 
Netherlands for a  postponement  of the  payment  of the debt,  the 
plaintiff obtained an order for attachment  in respect  of the defendant's 
assets in the Federal Republic of Germanyo  The  Amtsgericht  dismissed 
its protest  aga1nst this order. 
The  international Jurisdict1on of German  courts is governed by 
Article 24 of the  Convention;  the kind of measures to be  ordered lS 
determined by domestic German  law.  The  attachment  was  lawful under 
Article 917(2)  of the Zivilprozessordnung (Code  of C1vil  Procedure), 
which states that the need to  enforce  a  Judgment  abroad 1s to be 
regarded as an adequate  ground for attachment.  Contrary to  a  v1ew 
held in some  quarters,  this prov1sion also  appl1es 1f the main 1ssue 
has to be  determined by a  foreign courto  Furthermore,  it still 
applies to  debtors of other Contracting States of the EEC  Convention 
after the entry into force  of the latter.  For unlike Article 3 of 
the  Convention which  prov1des that certain national prov1sions 
relating to  jurisdiction shall no  longer apply,  under Article  24 of 
the  Convention that part of the law of Member  States wh1ch  relates 
to the granting of applications for provis1onal measures  remains 
wholly valid.  The  justification for Art1cle 917(2)  in terms of 
legal policy has not  been excluded by the  Convention.  For,  even 
if dec1s1ons  are  recognised in the other Member  States,  their 
enforcement  is nevertheless still dependant  under Article  31  of 
the  Convention on an application for an order for enforcement,  so 
that the obstacles in the way  of enforcement  have  not  disappeared 
but  have  merely been reduced. -37-
TITLE  III 
RECOGNITION  AND  ENFORCEMENT 
Concept  of  ".Jud~t" w1th1n_j:he  mean1ng  of Article  25  of the  Convenhon 
No.  38  Judgment  of the  Corte  d'Appello,  Trieste,of 28  January 1976 
Groetschel  v  Smeragl1uolo  78/75 
(R1v1sta d1  Dlr1tto Internaz1onale Privatae Processuale 1976,  No.  3, 
p.  55?) 
Pursuant  to  Art1cle  25  of the  Convention a  German  court  order determ1n1ng 
costs or expenses  can  be  made  enforceable 1n Italy independently of the 
Judgment  to wh1ch  that  order relates and  even although the  Judgment  does not 
relate to matters coming with1n the  scope  of the  Convent1on.  In th1s  case  the 
order wh1ch  was  held to be  enforceable determ1ned  costs  and  expenses  following 
JUdgment  establ1sh1ng the patern1ty of a  natural  ch1ld.  The  pla1ntiff 
requested that  enforcement  of the  order and,  in so  far as necessary,  of 
the  related  judgment  be  authorized.  On  this point the  Corte  d'Appello 
stated that the  enforceab1l1ty of th1s  Judgment  could not  even be 
cons1dered  s1nce  questions  concerning the  status of persons l1e  outs1de 
the  scope  of the  Convent1on. 
Sectlon l 
Recognit1on -38-
Sect1on 2 
Enforcement 
(See also No.  13) 
Action between the  same  part1es and hav1ng the  same  sub,Ject-matter brought 
before  a  co~rt of the  State where  a  decision might  be  enforced pursuant to 
Article  3J  - Prohibit1on 
No.  39  Judgment  of the  Court  of Justice  of the  EUropean  Communities, 
Luxemboure,  of 30  November  1976 
Josef  De  Wolf  v  Har~ Cox  B.V. 
(Reference  for a  prelim1nary rul1ng by the  Hoge  Raad  of the 
Netherlands)  Case  42/76 
De  Wolf,  hav1ng obtained from  the  Juge  de  Paix,  Turnhout  (Belg1um), 
a  JUdgment  1n default  order1ng Harry  Cox  B.V.  to  pay h1m  the  sum  stated 
on an 1nvoice,  brought  an act1on before the Kantonrechter,  Boxmeer 
(the Netherlands),  on the  same  subJect-matter because,  Harry  Cox  B.V. 
not  hav1ng  compl1ed Wlth the  JUdgment  of the Juge  de  Pa1x,  Turnhout,  the 
costs of enforc1ng that  judgment  were h1gher than those 1ncurred by 
br1ng1ng a  fresh  act1on before the Kantonrechter,  Boxmeer. 
As  the latter granted the  applicat1on before  him,  the  Attorney  General 
to the Hoge  Raad  brought  an appeal  aga1nst  the  JUdgment  of the Kantonrechter 
on  the  ground that the  sa1d  Judgment  1nfringed Article  31  of the  Convent1on, 
1f not  the  Convent1on  as  a  whole. 
The  Court  of Just1ce  of the  European  Communit1es  answered the  question 
referred to 1t by the  Hoge  Raad  for  a  prelim1nary rul1ng as follows: 
"The  prov1sions of the  Convent1on  •••  prevent  a  party who  has  obta1ned 
a  Judgment  1n h1s  favour 1n a  Contract1ng State,  be1ng a  JUdgment  for wh1ch 
an  order for  enforcement  under Article  31  of the  Convention may  1ssue  1n 
another Contracting State, from  mak1ng  an  appl1cat1on to  a  court  1n that 
other State for  a  JUdgment  against  the  other party 1n the  same  terms  as the 
JUdgment  del1vered 1n the f1rst  State." -39-
Applicat1on for leave to enforce  a  JUdgment  by a  party who  1s not  an interested 
party 
No.  40  Order  of the  Oberlandesger1cht  Stuttgart of  21  July 1975 
R.L.  v  E.  +  A.L. 
The  Landger1cht,  the  court  of f1rst 1nstance,  on  the  appl1cat1on of the 
ch1ldren granted leave  to  enforce  the interlocutory order of a  French  court. 
On  appeal  by the father th1s order was  set aside  and the  applicat1on was 
dism1ssed as inadmissible.  The  children were  not  part1es to the French 
proceed1ngs,  in which the  appellant  was  ordered to pay his W1fe  a  contribution 
to the maintenance  of the  ch1ldren on  the  ground that  she  had  a  formal  and 
substant1ve  r1ght  ther~to. 
Judgment  1n default,  w1thout  a  statement  of reasons 
Judgment  of the  Corte  d'Appello,Genoa,of 9  and  21  April  1976 
The1sen  KG  v  Bertella 
(R1vista d1  Diritto Internazionale Privato  e  Processuale,  1976, 
No.  3,  p.  583) 
The  Corte  d'Appello  ruled that a  German  JUdgment  given 1n default  of 
appearance is enforceable  1n Italy. 
The  Corte  d'Appello  held that the nature  of a  JUdgment  g1ven in 
default  of appearance  1n which,  under German  law,  there is no  statement of 
reasons  g1ven by the  judge does  not  prevent  author1zat1on of enforcement  1n 
Italy s1nce,under the system la1d down  by the Convent1on,th1s const1tutes no 
bar to  adversary proceed1ngs but merely 1ts postponement  because the party 
aga1nst  whom  enforcement  lS  sought  may  appeal  aga1nst  the dec1s1on 
author1s1ng  enforcement  pursuant  to Art1cle 36. 
Review  of the  JUrisdiction of the  court  of the  State 1n wh1ch  the  JUdgment 
was  given  (Not  permitted) 
Judgment  of the  Cour  Superieure  de  Just1ce,  Luxembourg,  of 
ll November  1975 
Soc.  Weinor v  S.A.R.L.  Wirion Mod'enfants  3914 
(Pas1crisie luxembourgeo1se,  1976,  No.  1-2,  II,  p.  230) 
The  court  allowed  an appeal  against  a  dec1sion refusing to make  an order 
for enforcement  of a  German  JUdgment  in default  and  held 1n th1s  connexion 
that Article  28  of the  Convention does not  allow the  court  or author1ty -40-
applied to to  review the  JUrlsdictlon of the  court  of the  State 1n wh1ch 
the  Judgment  was  g1ven,  except  1n those  cases  concern1ng matters in 
respect  of which  Sect1ons  3,  4  and  5  of Title II of the  Convent1on 
prescribe mandatory  or exclusive  rules as to  jurisdict1on.  In order to 
avo1d  any loopholes,  the  third paragraph of Article  28  states that  "the 
test of publ1c pol1cy referred to 1n Art1cle  27(1)  may  not  be  appl1ed to 
the rules relating to  jurisd1ction". 
The  ordinary JUrisdiction 1n contract may  not  be  rev1ewed by  the 
Judge  requ1red to adJud1cate  and the Protocol  annexed to the  Convent1on 
which prov1des that  "Any  person dom1c1led  1n  Luxembourg  who  1s sued in a 
court  of another Contracting State  •••  may  refuse to  submit  to  the  JUris-
diction of that  court" does not  contain any provis1.on derogat1ng from  this 
princ1ple. 
Set-off after the  dec1sion author1zing enforcement  of a  Judgment  has been 
taken 
No.  43  Order of the  Oberlandesgericht Koblenz,  2nd  Civil  Senate,  of 
28  November  1975 
L.T.  v  J.D.  2  W 625/75 
(Neue  JUristlsche Wochenschrift,  1976,  No.  11,  p.  488) 
The  Oberlandesgericht  dismissed an  appeal  against  author1zation to 
enforce  a  Judgment  of the  Tr1bunale  d1  Trento  of  28  November  1974. 
The  debtor  cannot  1nvoke  a  set-off which he  cla1med after 8  August  1975, 
namely after Judgment  was  g1ven for the  creditor.  According to  Article 14(1) 
of the  German  implement1ng law,  in appeals aga1nst  decis1ons author1zing 
enforcement  "obJeCtlons may  be  ra1sed aga1nst  the  cla1m itself in so  far as 
the  grounds upon which they are based d1d not  arise until after the  decision 
was  taken."  Consequently,  the debtor's objections are treated as 
1nadm1SS1ble if they could have been ra1sed before the dec1s1on  was 
taken. 
Since  the debtor did not  show  that  the  countercla1m by  w~ of set-off 
arose after Judgment  was  given,  h1s  appeal  failed. -41-
Art~cle 34  does not  ~nfr~nge the principle  of the  r~ght of a  defendant  to 
be  heard 
No.  44  Order of the  Oberlandesger~cht Saarbrlicken,  4th  Civ~l Senate,  of 
13  August  1975 
J.v.H.  v  E.R.  4  W 38/75 
The  Oberlandesger~cht  d~sm~ssed the appeal  aga~nst the  order for 
enforcement  of a  Judgment. 
The  court  stated that there are no  obJect~ons of a  const~tut~onal 
nature  ag~nst the  enforcement  of a  JUdgment  under  Art~cle 34  of the 
Convent~on ~n ex  parte  proceed~ngs ~n wh~ch the party  aga~nst whom 
enforcement  ~s sought  was  not  heard.  The  reason for  th~s lS  thRt  the 
debtor could m thout  any dlfficul  ty  obta~n a  hear~ng by  appe.qhng. 
Artlcle 33  of the Conventlon had not been  ~nfr~nged ~n the C8Se 
~n questlon.  As  lS  shown  by Artlcle 4(3)  of the German  lmplementlng 
law,  lt lS sufflclent  for the appllcant  - whlch  lS what  happened ln 
thls case- to  lnstruct  a  lawyer entltled to  appear ln a  German  court 
to  act  as hls  agent  ln the proceedlngs. 
Enforcement  of an English  JUdgment  - Appllcatlon of the  procedure lald down 
by  the  Conventlon 
No.  45  Judgment  of the  Corte  d'Appello,  Genoa,  of  28  July 1975 
Orpheus  Tanker  Corporation v  Terukunl  Kaiun  Kaisha Ltd. 
(Rlvista dl  Dirltto Internazlonale Privato  e  Processuale,  1976, 
No.  2,  p.  379) 
The  proceedlngs were  brought ln order to  obtaln the registrat1on 
('dichlarazione di  efflcacla') of a  Judgment  dellvered by the High  Court 
of Justice  ln England in proceed~ngs instituted by the  Orpheus  Tanker 
Corporatlon  (having its reglstered offlce ln Monrovla1Llberla)agalnst  Terukunl 
Kalun Kaisha Ltd.  ln which  the  defendant  was  ordered to pay the plalntiff 
a  sum  of money.  The  Corte  d'Appello,  Geno~had JUrlsdlCtlon because  a  shlp 
belonging to the  debtor was  attached in the port  of Genoa  as  security for 
the  sum  due  from  the  Orpheus  Tanker Corporatlon.  The  court before  whom  the 
matter was  brought  considered that,  Slnce  Artlcle VIII  (3)  of the  Convention 
between Italy and  the United Kingdom  of 7 February 1964  provldes that  the -42-
procedure  for the registration of a  British Judgment  in Italy shall be  made 
"as  simple  and rapid as poss1ble ",  this means  that the  simplified ex parte 
procedure laid down  by the  EEC  ConventJ.on must  be  appl1ed in this case. 
The  applJ.cation of thJ.s  procedure is not  precluded by the  fact  that the 
United Kingdom  is not  one  of the  sJ.gnatories of the Brussels Convention and 
did not  formally become  a  party to it after its accession to the EEC,  because 
the procedure  establJ.shed under the  EEC  Convent1on must  be consJ.dered as meet-
J.ng  the cr1  terJ.on"as  s1mple  and rap1.d  as possible",  and  therefore,  by 
implJ.catJ.on,  agreed. 
The  Corte d'Appello  accordJ.ngly  ruled that the Engl1sh  JUdgment  was 
enforceable 1.n  Italy and not1.f1ed  the persons concerned that  they m1ght 
ava1.l  themselves of the r1ght  of appeal  w1th1n the time-l1m1t  and by 
v1rtue of Art1cles  36  et  seq.  of the Brussels Convention. 
No.  46  Judgment  of the  Corte  d'Appello, Milan,  of 29  December  1975 
XCan  Grain Ltd.  v  Ditta OleifJ.cio Bestetti and the  Pubblico Ministero 
(Diritto Comunitario  e  Degli  Scamb1  Interna~ionali,l976,No. l,p. 149 
Riv1sta di  IQrJ.tto  Internazionale PrJ.vato  e  Processuale,l976,No.  3, 
p.  552) 
A Judgment  of the High  Court  of Justice,  Queen's Bench  Division,was held 
to  be  enforceable 1n  Italy within the meaning of the  Convention between 
Italy and the United Kingdom  of 7  February 1964 for the  recognit1on and 
enforcement  of  JUdgments.  The  Corte  d'Appello,  Milan,considered that,  1n 
providing that the procedure  for registration shall  be  made  "as  simple  and 
rap1d  as poss1ble" ,ArtJ.cle VIII (3)  of the aforesaJ.d Convent1on  cannot,  by an 
1mproper 1nterpretat1on by  analogy of the spec1al  provJ.sJ.ons  conta1ned 1n the 
EEC  ConventJ.on,be J.nterpreted as perm1tt1ng any adversary proceed1ngs  to  be 
adjourned.  In the  Convention between Italy and the United Kingdom  there  J.S 
in fact  no  provJ.sJ.on  correspond1ng to Articles 34 et  seq.  of the Brussels 
Convention  and  the  absence  of spec1fic provisJ.ons requ1res that  once proceedings 
have  begun,  adversary proceedJ.ngs  shall  be  followed  through unt1l  Judgment. -43-
Section 3 
Common  prov~sions 
(See  Nos.  2  and  4) 
TITLE  IV 
AUTHENTIC  INSTRUMENTS  AND  COURT  SETTLEMENTS 
TITLE  V 
GENERAL  PROVISIONS 
TITLE  VI 
TRANSITIONAL  PROVISIONS 
(See  also  No.  13) 
Legal  actions brought  before the  entry into force  of the  Convention 
No.  47  Judgment  of the  French Cour  de  Cassation,  1st Civil Chamber, 
of 15  October  1975 
Societe  ~ablissements Michael Weinig v  Societe Rochard  and 
others  74-10,982-540 
By  a  summons  lodged at  the  public prosecutor's office  on  26 
January 1973,  the  respondent  (S.Ao  Rochard)  summoned  the appe.llant -44-
(Societe  ~ablissements Michael Weinig)  to appear  on  3 April 1973 
bef(re the  Tribunal  de  Commerce,  Belfort, to answer  a  claim against 
it for payment  of damages.  The  official responsible for service 
omitted to send a  copy of the  document  ~nstituting the proceedings 
by registered letter, with  the result that the  copy forwarded through 
diplomatic  channels reached the addressee  on  27  March  1973.  The  latter 
argues that the  lodging of the  summons  with the public prosecutor was 
invalid because  the  official responsible  for  service failed to bring 
the  summons  to its notice  by sending it by registered letter and 
that the  summons  had not  been validly served according to the  Brussels 
Convention  on  27  March 1973,  the  day when  the  appellant received it; 
the  appellant refused to acknowledge  that the  French court  had 
jurisdiction. 
The  Cour  de  Cassation  ~sm~ssed  the  appeal  against the 
judgment  given by the  Cour  d'Appel,  Besan9on,  on  a  procedural matter 
of jurisdiction, which upheld the  judgment  of the  Tribunal  stating 
that it had  jurisdiction, because the  defendant  German  company  (the 
appellant) failed to  establish any prejudice  suffered,  s~nce at the 
hear~ng of 3  Apr~l 1973  ~t had been able to  obtain an order  adJourn~ng the 
case  for hearing at  a  later date  (3  July next).  As  the  lodging of 
the  document  instituting proceedings was  in fact  valid,  the  French 
court  before  which the matter was  brought  before  1 February 1973  (the 
date when  the  Convent~on came  ~nto force)  had  at that  t~me,  by  v~rtue 
of Articles 14  and  15 of the  c~v~l Code,  jur~sd~ct~on to settle  d~s-
putes between French  and  German  nat~onals. 
No.  48  Judgment  of the  Corte  di  Cassazione,  plenary session in 
civil proceedings,  of 11  November  1975 
S.p.A.  Compagnia Allevatori Vitelli v  Miscela Macinazione 
Italo-Svizzera Cereali  e  Lavorazione Affini  S.p.A.  and 
Societe Fran9aise  pour !'Exportation  des  Produits Agricoles 
(Francexpa)  S.A.  3790 
(Diritto Communitario  e  degli  Scambi  Internazionali,  1976, 
No.  2,  P•  385) 
The  Corte  di  Cassazione  admitted the  appeal  submitted by the 
Compagnia Allevatori Vitelli pursuant to Article  41  of the Italian -45-
Codice  di Procedura Civile  (code  of civil procedure)  for  a  preliminary 
ruling on  Jurisdiction and  held that the Italian court  had 
jurisdiction over the French undertaking Francexpa. 
In its  judgment  the  Corte  di  Cassazione  held that the  clause in the 
agreement  conferr1ng sole  JUrlsd~ctlon on  the French court  was  null  and 
vo1d because 1t was  contrary to  the pr1nc1ple contalned 1n Art1cle 2  of the 
Codice  di  Procedura Civile that the  jurisdiction of the Italian courts 
cannot  be  excluded by agreement  and the  clause was  not  ren"'.ered valid 
by the  Convention between Italy and  France  of 1930  since,  except  for 
Articles 19  and 30,  the  said Convention does not  contain provisions 
on  jurisdiction, which accordingly  continues to be  governed by the 
national  laws  of each of the  two  Contracting States. 
The  EEC  Convention,  which recognizes  as  lawful  agreements  settling 
jurisdiction,  was  held to be  inapplicable to the present  case  since the 
relevant  court  proceedings were  instituted before the  Convention 
entered into force,  that is, before  February 1973. 
No.  49  Judgment  of the  Corte  di  Cassazione,  plenary session in civil 
proceedings,  of 25  May  1976 
Societa Anonimo  Begro  v  Ditta Antonio  Lamberti  e  Ditta 
Voccia Emanuele  1877 
In proceedings instituted in 1967  by the  undertaking Voccia against 
the undertaking Lamberti  for  compensation for  damage  on  the grounds 
of failure to perform a  contract,  the  defendant  issued a  third-party 
notice  against  the Netherlands undertaking Begro.  Begro  entered an 
appearance  and inter alia objected that the Italian court  did not 
have  jurisdiction.  The  obJection was  overruled by the  court  of 
first instance  and also by the  court  of appeal. 
In this  judgment  the  Corte  dl  Cassazione  confirmed that  the 
Italian court  had  Jurisdiction over the Netherlands undertaking,  not 
on  the  ground,  adopted by the  courts  of f1rst  and  second lnstance, 
of the provisions  of the Italian Codice  di Procedura Civile  (code 
of civil procedure) but  solely of the provisions of the  Convention, 
in particular Article  6(2).  In fact,  the  Convention,  as  a 
"1us  superveniens"  (a law  enacted subsequent  to  the commencement  of the 
proceed1ngs),  appl1es  also to  proceedings pendlng at the t1me  when  it -46-
entered into force  since the provislons relating to  j~~isdiction are 
in the nature  of public law and are  therefore immed1ately  applicable. 
Judgments  delivered after the  entry into force  of the  Convention in 
proceedings instituted before that  date -Enforceability 
No.  50  Judgment  of the Tribunale  di Milano  of 10  July 1975 
Kores  S.p.A.  v  Montblanc  Simplo  GmbH 
(Il Foro  Padano,  1975,  No.  8/9, I, col.  239) 
The  parties  concluded  a  contract in Milan to be  performed in Italy 
wherein it was  provided that the  court  in Hamburg  should have  Jurisdiction 
in disputes arising from  the  contractual relationship.  Therefore, 
when  Montblanc  was  summoned  before  the Italian court it objected, 
I 
relying on Article 17  of the  Convention,  that the Italian court  did not 
have  jurisdiction.  The  Tribunale  di Milano ruled that,  in this case, 
since proceedings were  instituted before  the  Convention entered into 
force,  jurisdiction was  governed by the provisions previously in force, 
that is to say,  the Italian Codice  di  Procedura Civile  (code  of civil 
procedure)  which renders the exclusion of Jurisdiction invalid in 
the  case  of a  party having Italian nationality (see Article 2).  The 
Tribunale  di Milano  accordingly ruled that it had  jurisdiction under 
Article 4(2)  of the  Codice  dl  Procedura Civile  and moreover  declared 
that,  by virtue of the transitional provisions,  the  Convention  would 
be  applicable to the  execut1on of the  judgment  to be  delivered,  since 
it is a  condition of such execution that the  court  delivering 
judgment  shall,  in fact,  have  jurisdiction under the  pre-Convention rules, 
which are in any event  consistent  Wlth  those prov1ded for 1n T1tle II 
of the  Convention.  In this  connexion it should be  noted that the rule 
in Article 5(1)  of the  Convention is to exactly the  same  effect  as No. 51 
-47-
Order of the  Oberlandesgericht  Frankfurt  of 28  January 1976 
S.A.  G.F.A.  v  Firma P.R.  20  W 124/75 
The  order of the Landgericht  for the  enforcement  of a  judgment  of 
the  Tribunal  de  Commerce,  Paris,  of 19  January 1972  has been set 
aside  on  appeal by the  debtor  company  and the matter sent  back to the 
Landgericht  for further  consideration and a  fresh decision. 
The  order of the  Landgericht  was  not  in accordance with the 
creditor company's  application,  since the  latter asked for  leave to 
enforce not  the  Judgment  of the Tribunal  de  Commerce,  Paris,  of 19 
January 1972  but  the  Judgment  of the  Cour  d'Appel,  Paris,  of 1 March 
1973  which in substance  dismissed the debtor  company's  appeal  against 
the  former  judgment.  Furthermore,  the  order did not  examine  whether 
the preconditions laid down  by the  second paragraph of Article  54  for 
the  enforcement  of  judgments in proceedings instituted before the  date 
of entry into force  of the  Convention were  in fact  fulfilled. 
TITLE  VII 
RELATIONSHIP  TO  OTHER  CONVENTIONS 
(See  also  Nos.  7,  45  and  46) 
Benelux  Convent~on on  trade-marks 
No.  52  Judgment  of the Arrondissementsrechtbank,  Amsterdam,  of 
14  August  1975 
Pento  Cosmetics  B.V.  v  Helena Rubinstein S.A.  75.2561 
Pursuant  to the  second paragraph of Article 20  the Netherlands 
plaint~ff was  called upon  by an interlocutory judgment  of 25  June  1975 
to prove  that  the  French defendant  was  in a  position to receive the 
document  instituting proceedings  ~n sufficient  time  to enable it to 
arrange  for its defence.  It lodged  a  written statement  by the  defendant 
confirming that it hau received the  summons  whereby proceedings  were 
commenced.  The  court  then proceeded to hear the  case.  It based its 
Jurisd~ction on Article 37  of the  uniform Benelux  law on  trade-marks 
annexed to the  Benelux  Convention  on  trade-marks,  the latter being 
a  Convention within the  meaning of Article  57  of the Brussels 
Convention of 1968. No.  53 
-48-
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(Recht  der  ~nternationalen Wirtschaft,  Aussenwirtschaftsdienst 
des  Betriebs-Beraters,  1976,  No.  10,  p.  588) 
The  Landgericht  has  stated that it has  jurisdiction by virtue  of 
a  clause  conferring Jurisdiction which does  not  comply with the  formal 
requirements  of Article 17  of the  Convention.  The  agreement  conferring 
jurisdiction is valid under ADticle  31  of the  Convention  on  the 
Contract  for the  International Carriage  of Goods  by Road  (CMR),  which 
according to Article  57  of the  EEC  Convention continues to apply as  a 
lex specialis.  According to that provision the parties may  agree that 
the  courts  of the  Contracting States shall have  Jurisdiction without 
this having to be  done  in any specific form. 
TITLE  VIII 
FINAL  PROVISIONS 
PROTOCOL 
(See  No.  42) 
PROTOCOL 
ON  THE  INTERPRETATION  BY  THE  COURT  OF  JUSTICE  OF  THE  CONVENTION 
(See No.  20) OFFICE FOR  OFFICIAL PUBLICATIONS OF  THE EUROPEAN COMMUNITIES 
Boite postale 1003 - Luxembourg 
7535/1 